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This CONTRACT
between Fondo de
one part, and Wilb
Proyectos, S.A. (T
the MCA Entity o
included in any refg

WHEREAS,

L Agreement .

AGREEMENT (this “Contract™) made as-of the 29 of September, 2008,
| Milenio - FOMILENIO (MCA EI Salvador) (the “MCA Entity”), on the
ur Smith Associates Ine, (the “Consultant”) in association with Técnica y
YPSA), on the other part, each of which will be jointly and severally liable to
r all of the Consultant’s obligations under this Contract and is deemed to be
rence to the term “Consultant,”

RECITALS

(2) The Mil;

ennium Challenge Corporation (“MCC”) and the Government of E] Salvador

(the “Government”) have entered into a Millennium Challenge Compact for
Millennjum Challenge Account assistance to help facilitate poverty reduction through
economic growth in El Salvador on November 29, 2006 (the “Compact™-in the

amount

acting th

Funding

Contrac:;1

and rel
disburse

of approximately US$ 460.9 millions. (*MCC Funding”). The Government,
ough the MCA Entity, intends to apply a portion of the proceeds of MCC
to eligible payments under this Contract. Payments made under this
will be subject, in all respects, to the terms and conditions of the Compact
ated documents, including restrictions “on the use, and conditions to
ment, of MCC Funding, No party other than the Government and the MCA

Entity shall derive any rights from the Compact or have any claim to the proceeds of

MCC Fy
(b) The MO
as descr

(¢) The Co
professi
services

NOW THEREFOR

1. In considera

forth in this

the Services

Subject to
Consultant,

defined belc
this Contrac
The followi

L)

Confract:
a) General

b) Special Conditions of Coniract

mding; and , _
A Entity has requested the Consultant to provide certain consulting services
bed in Appendix A to this Contract; and

nsultant, having represented to the MCA Entity that it has the required

onal skills, and personnel and technical resources, has agreed to provide such
on the terms and conditions set forth in this Contract.

ﬁ, the Parties to this Contract agree as Hllows:

tion of the payments to be made by the MCA Entity to the Consultant as set
Contract, the Consultant hereby covenants with the MCA Entity to perform
in conformity in all respects with the provisions of this Contract.

the terms of this Contract, the MCA Entity hereby covenants to pay the
in consideration of the performance of the Services, the Contract Price (as
w) or such other sum as may become payable pursuant to the provisions of
tat the times and in the manner prescribed by this Contract,

ng documents attached hereto shall be deemed to form an integral part of this

Conditions of Contract
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¢) The following Appendices:

Appendix A:
Appendix B:

Description of Services
Reporting Requirements

+ AppendixC: Key Professional Personnel
« Appendix D: Breakdown of Contract Price in US$
+ Appendix DI - Breakdown of Man-Month for Phase I in US$

+ Appendix E: Payment Schedule

AppendixF; Services and Facilities to be Provided by FOMILE

]
« Appendix G: Additional Provisions

o Appendix H: The RFP and its Amendments 1 and 2, as well as

land 2

o Appendix I: The Technical and Financial Proposals presg
Smith/TYPSA and additional clarifications presented durl

negotiation

e AppendixJ: The negotiation minutes

IN WITNESS whereof the Parties hereto have caused this Contract to be execy
with the laws of El Salvador as of the day, month and year first indicated above

For Fondo del Milenio (M CA El Salvador):

i K

,Sjgna:%ﬁ?e'
/ Narme: FEduardo Ayal Grimaldi

For Wilbur Smith- TYD

oy,
s

{

Signature

Name: Maria del Carmé\

INIO
the Clarifications

nted by Wilbur
ng the contract

ted in accordance
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1.1 Definitions

. General Conditions of Contract

1. General Provisions

Capitalized terms used in this Contract and not otherwise defined
‘have the meanings given such terms in the Compact or related
document. Unless the context otherwise requires, the following
terms whenever used in this Contract have the fllowing meanings:

(@) “Applicable Law"” means the laws and any other
instruments having the force of law in El Salvador, as
they may be issued and in force from time to time.

(b). “coercive practice” means impairing or harming or
threatening o impair or harm, directly or indirectly,
persons or their property, to influence their participation

" . in a procurement process, or affect the execution of a
contract. ‘

(c) “collusive practice” means a scheme or arrangement
- between two or more partles, with or without the
knowkdge of the MCA Entity, designed to establish
. prices.at artificial, non-competitive levels or to otherwise
deprive the MCA Entity of the benefits of free and open

~ competition.

(d) “Compact” has the meaning given the term in the recital

 clauses to this Contract.

(&) “Consultant™ has the meaning given the term in the initial
paragraph to this Contract.

() “Contract” means this agreement entered info between
the MCA Entity and the Consultant, to provide the
Services, and consists of the Contract Agreement, these
GCC, the SCC; and the Appendices (each of which forms
an integral part of this agreement), as the same may be
amended, modified, or supplemented fiom time to time
in accordance with the terms of this agreement.

(g) “Contract Price” means the price to be paid for the
performance of the Services, in accordance with GCC
Clause 6.

(h) “corrupt practice™ means the offering, giving, receiving,

“or soliciting, directly or indirectly, of anything of value
to influence the actions of a public official (including the
MCA Entity and MCC staff and employees of other
organizations taking or reviewing selection decisions) in
the selection process or in contract execution or the
making of any payment to any third party, in connection
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with or in furtherance ofia contract, in |violation of (A)

the United States Foreign Corrupt Practies Act of 1977,

as amended (15 USC 78a et seq.) (“"FCPA”), or any other

actions taken that otherwise would be iff violation of the

FCPA if the FCPA were applicable, or (B) any

app Heable law in El Salvador.

“Effective Date™ has the meaning given the term in GCC

Clause 2.2.

"Torce Majeure™ has the meaning given

Clause 2.5. "

*fraudulent practice” means any adgt

including any misrepresentation, i orde

attempt to influence) a selection process or the exec ution
of a contract to obtain a financial or other benefit, or to
avoid (or attempt to avoid) an obligation.

() “GCC” means these General Conditionsjof Contract.

(m)“Government” has the meaning given|the term in the
recital clauses to this Contract.

(n) "Key Professional Personnel" means the Personnel listed
in Appendix C to this Contract.

(0) “Local Currency” means US$

(p) “MCA Entity” has the meaning given the term in the
initial paragraph to this Contract.

(q) “MCC” has the meaning given the te
clauses to this Contract.

(r) “‘Member™ means any of the entities ths
venture or other association; and “Me
these entities.

(s) “obstructive practice” means
(i) destroying, falsifying, altering or co-[ncealing evidence

material to the investigation qr making false
statements to investigators in order to impede an
investigation into allegations of a comrupt, fraudulent,
coercive, collisive, or prohibited practice; and
threatening, harassing, or intimida ing any party to
prevent it from disclosing its knowledge of matters
relevant to the investigation or from pursuing the
investigation, and
(i)acts intended to impede the exercise of the inspection
and audit rights of MCC provided under the Compact
and related agreements.
(f) “Party’ means the MCA Entity or the
case may be, and “Parties” means both

@ he term in GCC

or omission,
to influence (or

()

rm in the recital

it make up a joint
mbers” means all

Consultant, as the
of them. '
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1.4

Relationship
Between the
Parties

Law Governil
Contract

Language

Interpretation

o

(u) “Personnel” means persons hired by the Consultant or by
any Sub-Consultants and assigned to perform the
Services or any part thereof,

(v) “prohibited practice” means any action that violates
Section E (Compliance with Anti-Corruption, Anti-
Money Laundering and Terrorist Financing Statutes and
Other Restrictions) of Appendix G to this Confract.

(W) “SCC” means the Special Conditions of Contract by
which the GCC may be amended or supplemented.

(x) “Services” means the activities to be performed by the
Consultant pursuant to this Contract, as described in
Appendix A to this Contract.

(y) “Sub-Consultant” means any person or entity to
-whom/which the Consultant subcontracts any part of the

~ Services.

(z) “Substantial Modifications" means modifications which:
() increase the wvalue of the Contract; or

(ii)change the scope of Services or duration of the
Contract by more than ten percent (10%).

(aa) “Tax” and “Taxes” have the meanings given the
terms in the Coinpact or related agreement.

.(bb)  “US Dollars” means the currency of the United
‘States of America.

Nothing contained in this Contract shall be construed as
establishing a relationship of master and servant or of principal
and agent as between the MCA Entity and the Consultant. The
Consultant, subject to this Contract, has complete charge of
Pérsonnel and Sub-Consultants, if any, performing the Services
and shall be fully responsible for the Services performed by
them or on their behalf in connection with this Contract.

This Contract, its meaning and interpretation, and the relation
between the Parties shall be governed by the Applicable Law.

This Confract has been executed in English. This English
language version shall be the binding and controlling language
for all matters relating to the meaning or interpretation of this
Contract.

Unless otherwise indicated, throughout this Contract:

(a) “confirmation” means confirmation in writing;
(b) “in writing” means communicated in written form (e.g,
by mail, e-mail, or facsimile) delivered with proof oﬂf_f

7 5
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1.6 Notices

1.7 Location

1.8 Authority of
Member in Charge

1.9 Authorized
Representatives

1.}0 Taxes and Duties

1.6.1

1.6.2

1.7.1

1.8.1

1.9.1

receipt;

{c) except where the context requires ofherw ise, words
indicating the singular also include the Ehira] and words
indicating the plural also include the singular;

(d) the feminine means the masculine and vi%:e versa; and

(e} the headings are for reference only and shall not limit,
alter or affect the meaning of this Contract.

Any notice, request or consent required or, permitted to be
given or made pursuant to this Contract sheli be in writing.
Any such notice, request or consent shall be deemed to have
been given or made when delivered 11'1 person to an
authorized representative of the Party!to whom the
communication is addressed, or when sent|to such Party at
the address specified in the SCC, or sept by confirmed
facsimile or electronic email if sent during normal business
hours of the recipient Party, unless the giving of notice is
otherwise governed by Applicable Law. ‘

A Party may change its address for receiving notice under
this Contract by giving the other Party notice in writing of
such change to the address specified in the SCC.

The Services shall be performed at such}ilocations as are
specified in Appendix A to this ContTaclf and, where the
location of a particular task is not so specified, at such

locations, whether in El Salvador or elsewhere as the MCA
Entity may approve. ;

In case the Consultant consists of a jointi venture or other
association of more than one entity, the IMembers hereby
authorize the entnty specified in the SCC to act on their
behalf in exercising all the Consu]tent s rights and
obligations toward the MCA Entity under this Contract,
mcludmg without limitation the receiving of instructions and
payments from the MCA Entity. ;

Any action required or permitted to be taken, and any
document required or permitted to be e\iecuted under this
Confract by the MCA Entity or the Consuhant may be taken
or executed by the officials specified in the SCC.

(a) Except as may be exempted pursuant : to the Compact or
another agreement related to the Co:ppact available in
English at
[http://imca. gob. sv/admm:strador/archt{fos/O/archwol43 P
df], the Consultant, the Sub-Consuitants, and thezrf



respective Personnel may be subject to certain Taxes on
amounts payable by the MCA Entity under this Contract
in accordance with Applicable Law (now or hereinafter
in effect). The Consultant, each Sub-Consultant and their
respective Personnel shall pay all Taxes levied under
Applicable Law. In no event shall the MCA Entity be
responsible for the payment or reimbursement of any
Taxes. In the event that any Taxes are imposed on the
Consultant, any Sub-Consultant or their respective
Personnel, the Contract Price shall not be adjusted to
* account for such Taxes,

(b) The Consultant, the Sub-Consultants and their respective
Personnel, and their eligible dependents, shall follow the
usual customs procedures of El Salvador in 1mportm0
property into El Salvador.

(c) If the Consultant the Sub-Consultants or any of their
respective Personnel, or their eligible dependents, do not
withdraw. but dispose of any property in El Salvador
upon which customs duties or other Taxes have been
exempted, the Consultant, the Sub-Consuiltants or such
Personnel, as the case may be, (i) shall bear such customs
duties and other Taxes in conformity with Applicable
Law, or (ii) shall reimburse such customs duties and
Taxes to the MCA Entity if such customs duties and
‘Taxes were paid by the MCA Entity at the time the
property in question was brought into El Salvador.

(d) Without prejudice to. the rights of the Consultant under
this clause, the Consultant, the Sub-Consultants and their
respective Personnel will take reasomable steps as

~ requested by the MCA Entity or the Government with
respect to the determination of the Tax status described
- in this GCC Clause I:10. .

(e) Ifthe Consultant is reqmred to pay Taxes that are exempt
under the Compact or a related agreement, the Consultant
shall promptly notify the MCA Entity (or such agent or
representative designated by the MCA Entity) of any
Taxes paid, and the Consultant shall cooperate with, and
take such actions as may be requested by the MCA
Entity, MCC, or either ofthelr agents or representatives,
in seeking the prompt and proper reimbursement of such
Taxes.

(£ The MCA Entity shall'use reasonable efforts to ensure
that the Government provides the Consultant, the Sub-

Consultants, and their respective Personnel the G

1Y

exemptions from taxation applicable to such persons or . (,'\.,-eb
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1.11 Fraud and
Corruption
Requirements

Measures o
be Taken

1.12 Commissions
and Fees

1.11.1

1.11.2

entities, in accordance with the terms o i the Compact or
related agreements. If the MCA Entity fails to comply
with its obligations under this paragraph, the Consultant
shall have the right to terminate this Contract in

accordance with GCC Clause 2.7.2(d). |

|
MCC reguires that the MCA Entity ‘and any other
beneficiaries of MCC funding, includlr{g any bidders,
suppliers, contractors, subcontractors and consultants under
any MCC-funded contracts, observe the higﬁlest standards of
ethics during the procurement and exelcution of such

confracts.

MCC may cancel the portion of MCC Fun‘ding allocated to

this Contract if it determines at any time that representatives
of the MCA Entity, the Consultant or any other beneficiary
of the MCC Funding were engaged in coprupt, fraudulent,
collusive, coercive, prohibited or obstructivef practices during
the selection process or the execution of this Contract,
without the MCA Entity, the Comnsultant or such other
beneficiary having taken timely and appropriate action
satisfactory to MCC to remedy the situation

1.11.3 MCC and the MCA Entity may puwrsue|sanction of the

Consultant, including declaring the Consultant ineligible,
either indefinitely or for a stated period of time, to be
awarded an MCC-funded contract if |it at any time
determines that the Consultant has, directly or through an
agent, engaged in corrupt, fraudulent, colllusive, coercive,
prohibited or obstructive practices in con'rpeting for, or in
executing, this Contract or another MCC-funded contract.

1.11.4 The MCA Entity may teriminate (and MdC may cause the

MCA Entity to terminate) this Contract ir1 accordance with
the terms of GCC Cluse 2.7.1(d) if it determines that the
Consultant has, directly or through an algent, engaged in
coercive, collusive, comupt, faudulent, obstructive or
prohibited practices in competing for, or in the performance
of, this Contract or another MCC-funded ccTnn-act.

The Consultant shall disclose any commissions or fees that
may have been paid or are to be paid to ageljs, representatives,
or commission agents with respect to the sellection process or
execution and performance of this Contract, The information
disclosed must include at least the name apd address of the
agent, representative, or comumission agent the amount and
currency, and the purpose of the commission!or fee. T

10 | \
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1.13 Entire Agreement

This Contract contains all of the covenants, stipulations and
provisions agreed to by the Parties. No agentor. representative
of either Party has the authority to make, and the Parties shall
not be bound by or be liable for, any statement, representation,
promise or agreement not set forth in this Contract.

2. Commencement, Completion, Modification and Termination of Contract

2.1 Contract Entry |
into Force

2.2  Effective Date and
Commencement of
Services

2.3 Bxpiration of

This Contract shall come into full force, and be legally
binding on the Parties in all respects, on the date this
Contract is signed by the Parties or such other date as may be
stated in the SCC.

The Consultant shall commence the Services on the date
spemﬁed in the SCC which shall be defined as the “Effective
Date.”

Unless terminated earlier pursuant to GCC Sub-Clause 2.7,

Contract this Contract shall expire at the end of such time period after

the Effective Date as specified in the SCC.
2.4 Modifications or 2 4 1 Any modification or variation of the terms and conditions
Variations . ~ of this Contract, including any modification or variation of

2.5 Force Majeure

Definition 251

W
o

 the scope of the Services, may only be made by written

" agreement between the Parties. Pursvant to GCC Sub-
Clhuse - 7.2,. however, each Party shall give due
consideration to any proposals for modification or variation
made by the other Party.

In cases of Substantial Modifications, the prior written
consent of MCC is required.

For the purposes of this Contract, “Force Majeure™ means
‘an event or condition that (a) is not reasonably foreseeable
and is beyond the reasonable control of a Party, and is not
the result of any acts, omissions or delays of the Party
relymcr on such event of Force Majeure, (or of any third
person over whom such Party has control, including any
Sub-Consultant), (b) is not an act, event or condition the
risks or consequence of which such Party has expressly
agreed to assume under this Contract, (c) could not have
been prevented, remedied or cured by such Party’s
reasonable diligence, and (d) meakes such Party’s

performance of its obligations under this Contract

impossible or so impractical as to be considered impossible- Lo
B

B
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No Breach of Contract

Measures to be Taken

[~
h

]
L

8]
h

]

!.\J
Lh

2.5.7 In the case of disagreement between the Parties as to ;hg:L
i~
o

i

U

in

under the circumstances, :
The failure of a Party to fulfil any of its qbligations under
this Contract shall not be considered to be a breach of or
default under; this Contract insofar as such inability arises
from an event of Force Majeure, provided that the Party
affected by such an event (a) has takeh all reasonable
precautions, due care and reasonable alteTnative measures
in order to carry out the terms and conditions of this
Cortract, and (b) has informed the other Party as soon as
practicable (and in no event later than five (3) days afier
the occurrence) about the occurrence ofran event giving

rise to a claim of Force Majeure. |‘

Subject to GCC Sub-Clause 2.5.6, a Party affected by an
event of Force Majeure shall continué to perform its
obligations under this Contract as far as is reasonably
practical, and shall take all reasonablle measures to

minimize and otherwise mitigate the con*‘sequences of any

event of Force Majeure. :

|
A Party affected by an event of Force Majewe shall

provide evidence of the nature and cause of such event, and
shall similarly give written notice of the restoration of
normalconditions as soon as possible. !

Any period within which a Party shai],f pursuant to this
Contract, complete any action or task, shd]l be extended for
a period equal to the time during whic%ﬂ such Party was
unable to perform such action as a result of Force Majeure,

During the period of its inability to perforin the Services as
a result ofan event of Force Majeure, the Consultant, upon

instructions by the MCA Entity, shall eit| er:

(a) demobilize, in which case the thsultant shall be
reimbursed for additional costs 1 reasonmably and
necessarily incurred and, if the Consultant is required
by the MCA Entity to reactive its performance of the
Services at the time of restoration of hormal conditions,
the additional costs the Consultant reasonably and
necessarily incured as part of such reactivation; or

(b) continue with the Services to the extent possible, in
which case the Consultant shall continue to be paid
under the terms of this Contract and|be reimbursed for
additional costs reasonably and neceésariiy incurred.

12 | i
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2,6 Suspension

2.7 Termination

By the MCA Entit

2.7.1

existence or extent of an event of Force Majeure, the
matter shall be settled in accordance with GCC Clause 8.

The MCA Entity may, by giving thirty (30) days’ written
notice to the Consultant, suspend all payments to the
Consulfant under this Contract if the Consultant fails to
perform any of its obligations under this Confract, including
the carrying out ofthe Services, provided that such notice of
suspension (a) shall specify the nature of the failure, and (b)
shall request the Consultant to remedy such failure within a
period not exceeding thirty (30) days after receipt by the
Consultant of such notice of suspension.

Without prejudice to any other remedies that may be
available to it for breach of this Contract, the MCA. Entity
may, upon written notice to the Consultant, terminate this
Contract in case of the occurrence of any of the events
‘specified in sub-paragraphs (a) through (i) of this GCC
 Sub-Clause 2.7.1, and. in the case of the occurrence of any
of'the events specified in paragraphs (h) or (i) of this GCC
Clause 2.7.1, the MCA Entity may suspend this Confract.

' (a) Ifthe Consultant, in the judgment of the MCA Entity or
MCC, fails to perform its obligations relating to the use
of fiinds set out in Appendix G. Termination under this
provision shall (i) become effective immediately upon
delivery of the notice of termination and (i} require
that the Consultant repay any and all funds so misused
within a maximum of thirty (30) days after termination.

(b) If the Consultant does not remedy a failure in the
performance of its obligations under this Contract
(other than failure to perform obligations relating to use
of funds as set forth in GCC Clause 2.7.1(a) of this
Contract, which such failure shall not be entitled to a
cure period) within thirty (30) days after delivery of the
notice of termination or within any firther period of
time approved in writing by the MCA Entity.
Termination -under this provision shall become
effective immediately upon the expiration of the thirty
(30) days (or such firther period as may have been
approved by the MCA Entity) or on such later date as
may be specified by the MCA Entity.

(¢) If the Consultant (or any Member or Sub-Contractor)
becomes insolvent or bankrupt, and/or fails to exist or

is dissolved. Termination under this provision shall.
1
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(d)

(©)

(9

become effective immediately uponidelivery of the
notice of termination or on such othc':gi date as may be
specified by the MCA Entity in jsuch notice of
termination. .

If the Consultant (or any Member or Sub-Contractor),
in the judgment of the MCA Entity} has engaged in
coercive, collusive, corrupt, prohibiteTi, obstructive or
fraudulent practices in competing | for or in the
performance of this Contract or another MCC funded
contract. Termination under this iIprovision shall
become effective immediately upon! dehvery of the
notice of termination, i

If as the result of an event of Force Majeure, the
Consultant is unable to perform a ma[terial portion of
the Services for a period of not Iess than sixty (60)
days. Termination under this prOVISﬁon shall become
effective upon the expiration of thirty (30) days after
delivery of the notice of terminationlor on such later
date as may be specified by the MCA Entity.

If the MCA Entity, in its sole discretion and for any
reason whatsoever, decides to terminate this Contract.
Termination under this provision, shall become
effective upon the expiration of thirty (30) days after
delivery of the notice of termmatlon|or on such kter
date as may be specified by the MCA antlty

(g) Ifthe Consultant fails to comply with any final decision

reached as a result of arbitration proceedmcs pursuant
to GCC Clause 8. Termination under this provision
shall become effective upon the expiration of thirty
(30) days after delivery of the notice of termination or
on such hter date as may be spec&ﬂed by the MCA
Entity.

(h) Ifthe Compact e\'pires s suspended\ or terminates in

)

whok or in part in accordance with Fhe terms of the
Compact.  Suspension or terminaltion under this
provision shall become effective immediately upon
delivery of the notice of suspension or termination, as
the case may be, in accordance withithe terms of the
notice. I this Contract is suspended pursuant to this
GCC Clause 2.7.1(h), the Consultant |has an obligation
fo mitigate all expenses, damages and losses to the

MCA Entity during the period of the suspension.

If suspension or termination is ]permitted under
Applicable Law. Suspension or termination under this

provision shall become effective 1n1med1atelv upon:

14 1 N




By the Consultant

delivery of the notice of suspension or termination, as
the case may be, in accordance with the terms of the
notice. If this Contract is suspended pursuant to this
GCC Clause 2.7.1(i), the Consultant has an obligation
to mitigate all expenses, damages and losses to the
MCA Entity during the period of the suspension.

2.72 The Consultant may terminate this Contract, upon written
notice to the MCA Entity in accordance with the time
period specified below, such notice to be given afer the
occurrence of any of the events specified in paragraphs (a)
through (e) ofthis GCC Clause 2,7.2.

(a) If the MCA Entity fails to pay any money due to the
Consultant pursuant fo this Contract that s not
otherwise subject to dispute pursuant to GCC Clause 8
hereof within forty-five (45) days after receiving
written notice from the Consultant that such payment is
overdue. Termination under this provision shall
become effective upon the expiration of thirty (30)
days afier delivery of the notice of termination unless
the payment that is the subject of such notice of
termination is. made by the MCA Entity to the
Consultant within such thirty (30) days.

(b) If, as the result of an event of Force Majeure, the
Consultant is unable to perform a material portion of
the Services for a period of not less than sixty (60)

“days. Termination under this provision shall become
effective upon the expiration of thirty (30) days after
delivery of the notice of termination.

(c) If the MCA Entity fails to comply with any final
decision reached as a result of arbitration pursuant to
GCC Clause 8. Termination under this provision shall
become effective upon the expiration of thirty (30)
days afler delivery of the notice of termination.

(d) If the Consultant does not receive a reimbursement of
any Taxes that are exempt under the Compact within-
one hundred and twenty (120) days after the Consultant
gives notice. to the MCA Entity that such
reimbursement is due and owing to the Consultant.
Termination under this provision shall become
effective upon the expiration of thirty (30) days after
delivery of .the notice of termination unless the
reimbursement that is the subject of such- notie of
termination is made to the Consultant within such thirty
(30) days.

(e) If this Contract is suspended in accordance with GCC -

o
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Payment upon
Termination

Disputes about Events of
Termination

2.8 Cessation of Rights
and Obligations

b
~
o

2,74

Clauses 2.7.1(h) or (i) for a period oﬂthne exceeding
three (3) consecutive months; provided that the
Consultant has complied with its obligdtion to nitigate
in accordance with GCC Clauses 2.7.1(h) or (i) during
the period of the suspension. Termination under this
provision shall become effective upon the expiration of
thirty (30) days afier delivery ofithe notice of
termination. |

Upon termination of this Contract pursuarilt to GCC Sub-
Clauses 2.7.1 or 2.7.2, the MCA Entity shall make, or
cause to be made, the Bllowing payments to the
Consultant: ‘[

(a) payment pursuant to GCC Cluse |6 for Services
satisfactorily performed prior to the effective date of
termination; and l

(b) except in the case of termination pursuant to
paragraphs (a) through (d) and (g) of GCC Sub-Clause
2.7.1, reimbursement of any reasdnable cost (as
determined by the MCA Entity or MCC) incidental to
the prompt and orderly termination c‘>f this Contract;
provided, that in the case of suspensmn of this Contract
pursuant to GCC Sub-Cluwses 2.7.11 (h) or (i), the
Consultant has complied with its obhcratlon to mitigate
in accordance with such clauses.

If either Party disputes whether an evi‘:nt specified in
paragrap bs (a), (b). (c). (&) or (g) of GCC Sub-Clause 2.7.1
or paragraphs (a) through (d) of GCC Sub:Clause 2.7.2 has
occurred, such Party may, within forty-ﬁ\ e (45) days after
receipt of notice of termination from the other Party, refer
the matter to dispute resolution in accordance with GCC
Clause 8, and this Contract shall not be terminated on
account of such event except in accordance with the terms

ofany resulting arbitral award.

Upon termination of this Contract pursuant to GCC Sub-
Clause 2.7, or upon expiration of this Contract pursvant to
GCC Sub-Clause 2.3, all rights and obligations of the Parties
under this Contract shall cease, except (a)| such rights and
obligations as may have accrued on the datejoftermination or
expiration, (b) the obligation of confidentiality set forth in
GCC Sub-Clause 3.3, (¢) the Consultant’s obligation to
permit inspection, copying and auditing of its accounts and

records set forth in GCC Sub-Clanses 3.7 and 3.8 and

Appendix G and (d) any right or obligati{gn which a Paf?jg'i.«j v
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2.9 Cessationof
Services

3.1 General

Standard of
Performance

Law Governing
Services

3.2  Conflict of
Interests

Consultant Not to
Benefit from
Commissions,
Discounts, etc.

may have under the Applicable Law,

Upon termination of this Contract by notice of either Party fo
the other pursuant to GCC Sub-Clauses 2.7.1 or 2.7.2, the
Consultant shall, immediately upon dispatch or receipt of
such notice, take all necessary steps to bring the Services to a
close in a prompt and orderly manner and shall make every
reasonable effort to keep expenditures for this purpose to a
minimum. With respect fo documents prepared by the
Consultant and equipment and materials furnished by the
MCA. Entity, the Consultant shall proceed as provided,
respectively, by GCC Sub-Clauses 3.4 or 3.12.

3. Obligations of the Consultant

3.1.1 The Consultant shall perform the Services and carry out its
obligations  under this Confract with all due - diligence,
efficiency and economy, in accordance with generally
accepted professional standards and practices, and shall
observe sound management practices, and employ
appropriate technology and safe and effective equipment,
machinery, materials and methods. The Consultant shall
always act, in respect of any matter relating fo this Contract
or to the Services, as faithful adviser to the MCA Entity, and
shall at all times support and safeguard the MCA Entity’s
legitimate interests in any dealings with Sub-Consultants or
third parties.

3.1.2  The Consultant shall perform the Services inaccordance with
Applicable Law and shall take all practicable steps to ensure
that any Sub-Consultants, as well as the Personnel of the
Consultant and any Sub-Consultants, comply with the
Applicable Law.

32.1 The Consultant shall hold the MCA Entity’s interests
paramount, without any consideration for future work, and
strictly avoid conflict with other assignments or its own
corporate interests.

s
o
(3]

2 The payment of the Consultant pursuant to GCC Clause 6
shall constitute the Consultant’s only payment in conuection
with this Contract and, subject to GCC Sub-Clause 3.2.3, the
Consultant shall not accept for its own benefit any trade
commission, discount or similar payment in connection with
activities pursuant to this Contract or in the discharge of its,

-~ 1 '\/L,;
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Consultant and
Affiliates

Notto Engage

in Certain Activities

Prohibition of
Conflicting
Activities

Confidential
Information;
Rights of Use

Confidential
Information

s
2.2

Rights of Use

(U8

L]

I
s

[

3.2.5

L

02

)

obligations under this Contract, and the Copsultant shall use
its best efforts to ensure that any Sub-Consultants, as well as
the Personnel and agents of either ofthem, similarly shall not
receive any such additional payment. !
Furthermore, if the Consultant, as part of the{Services, has the
responsibility of advising the MCA [Entity on the
procurement of goods, works or services, the Consultant shall
comply with the “MCC Program Procurer?uent Guidelines™
from time to time in effect as posted on thef MCC website at
www.mec.gov  and shall at all times exercise such
responsibility in the best interest of the MCA Entity. Any
discounts or commissions obtained by the Consultant in the
exercise of such procurement responsibility shall be for the
account of the MCA Entity. |

The Consultant agrees that, during the ter \ of this Contract
and after its termination, the Consultan? and any entity
affiliated with the Consultant, as well as any Sub-Consultants
and any entity affiliated with such Sub-COI?Slﬂtal‘ltS, shall be
disqualified from providing goods, works or services (other
than consulting services) resulting from or directly related to
the Services. |

The Consultant shall not engage, and|shall cause its
Personnel as well as its Sub-Consultants and their Personnel
not to engage, either directly or indirectly, {In any business or
professional activities that would conflict with the activities
assigned to them under this Contract. ‘

|
Except with the prior written consent of the MCA. Entity, or
as may be required to comply with Applicable Law, the
Consultant and its Personnel shall not (an!i shall cause any
Sub-Consultants and their Personne} not tc;) at any time (a)
communicate to any person or entity jany confidential
inforimation acquired in the course of the Services, or (b)
make public the recommendations formuldted in the course

of, or as a result of, the Services,

The Consultant and its Personnel shall notl1 {and shall cause
any Sub-Consuitants and their Personnel not to), without the
previous written consent of the MCA Entity, disclose this

Contract, or any provision of this Contract, or any

18 | .
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34

3.6

Documents
Prepared by the
Consultant to pe
the Property off
the MCA Entity

(¢4

Liability of th
Consultant

Insurance to be
taken ouwt by the

3.3.3

specification, phan, drawing, pattern, sample or information
provided by or on behalf of the MCA Entity in connection
therewith, to any person other than a person employed by the
Consultant in the performance ofthis Contract. Disclosure to
any such employed person shall be made in confidence and
shall extend only as far as may be necessary for purposes of
such performance.

The Consultant and its Personnel shall not (and shall cause
any Sub-Consultants and their Personnel not-to), without the
previous written consent of the MCA Entity, make use of
any document or information related to or delivered in
connection with this Contract, except for the purpose of
performing this Contract,

Any document related to or delivered in connection with this
Contract, other than this Contract itself, shall remain the
property of the MCA Entity and shall be returned (including,
except as provided in GCC Sub-Clause 3.4, all the copies) to
the  MCA Entity on compktion of the Consultan{’s
performance’ under this Contract.

All plans, drawings, spec:f' cat10ns designs, reporis, other
documents and sofiware prepared by the Consultant under this
Contract shall becorne and.temain the property of the MCA
Entity, and the Consultant shall, not later than upon termination
or expiration of this Contract, deliver all such documents to the
MCA. Entity, together with a detailed inventory thereof in
accordance with this GCC Sub-Clauwse 3.4 and Sub-Clause
3.3.4. The Consultant may retain a copy of such documents
and software, and use such software for its own use with prior

written approval of the MCA Entity, If license agreements are

necessary or appropriate between the Consultant and third

parties for purposes of development of any such computer

programs, the Consultant shall obtain the MCA. Entity’s prior
written approval to such agreements and the MCA Entity shall
be entitled at its discretion to require recovering the expenses
related to the development of the program(s) concerned. Other
restrictions about the future use of these documents and
software, if any, shall be specified in the SCC.

Subject to additional provisions, if any, set forth in the SCC,
the Consultants’ liability under this Contract shall be provided
by the Applicable Law.

The Consultant (a) shall take out and maintain, and shall cause

any Sub-Consultants to take out and maintain, at its (or the

N
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Consultant

Accounting,
Inspection and
Auditing

Reporting
Obligations

Consultant’s
Actions Requiring
the MCA Entity’s
Prior Approval

Obligations with
Respectio
Subcontracts

|
Sub-Consultants’, as the case may be) own éost but on terms
and conditions approved by the MCA Entity, |insurance against
the risks, and for the coverage specified m’ the SCC and in
Appendix G, and (b) at the MCA Entity’s request, shall
provide evidence to the MCA Entity showing that such
insurance has been taken out and mamtau;ed and that the
current premiums have been paid. 1

The Consultant shall keep accurate and systematic accounts and
records in respect of the provision of the Services under this
Contract, in accordance with the provisions of Append ix Gand
internationally accepted accounting principlesiand in such form
and detail as will clearly identify all relevant time changes and
costs, receipt and use of goods and services and the bass
thereof, together with a detailed inventory thereof.

The Consultant shall maintain such books Eand records and
submit to the MCA Entity the reports, documents and other
information specified in Appendices B and @, in the form, in
the numbers and within the time periods set forth in such
Appendices, The Consultant shall submit toi the MCA Entity
such other reports, documents and mformat}on as may be
requested by the MCA Entity from time to txme Final reports
shall be delivered in an electronic form speclf ed by the MCA
Entity in addition to the hard copies spec1ﬁed in Appendices B
and G. The Consultant consents to the MCA Entity’s sharing
of the reports, documents and information |delivered by the
Consultant pursuant to this Contract w:th MCC and the

Government. i

In addition to any modification or variationiof the terms and
conditions of this Contract pursuant to ch Sub-Clause 2.4,
the Consultant shall obtain the MCA Entity’s prior approval in

writing before taking any of the following actjons:
(a) any change or addition to the PersormeI listed in
Appendix C; :
(b) entering into a subcontract with a Sub-;ConsuEtant for the
performance ofany part of the Services; and
(c) any other action that may be specified i the SCC.

Notwithstanding the MCA Entity’s approval for the Consultant
to enter into a subcontract pursuant to GCC Cluse 3.9, the
Consuitant shall retain full responsibility for the Services. In
the event that any Sub-Consultants are found by the MCA
Entity to be incompetent or mcapabie in dlscharcmcr assigned

duties, the MCA Entity may require that the goawultant pl‘_O\’ldE { ol
f ' »l_,(_" "
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3.11 Use of Funds

3.12 Equipment,

a replacement, with qualifications and experience acceptable to
the MCA Entity, or to resume the performance of the Services
itself. :

The Consultant shall ensure that is activities do not violate
provisions relating to use of funds and environmental
guidelines, as set out in Appendix G.

Equipment, vehicles and materials made available to the

Vehicles and Consultant by the MCA "Entity, or purchased by the Consultant
Materiak wholly or partly with funds provided by the MCA Entity, shall
Furnished by the be the .property of the MCA Entity and shall be marked
MCA Entity -accordingly. Upon termination or expiration of this Contract,
the Consultant shall make available to the MCA Entity an
inventory of such equipment, vehicles and materiak and shall
dispose ‘of such equipment vehicls and materials in
accordance with the MCA Entity’s instructions. While in
possession’ of such equipment, vehicles and materials, the
Consuitant, unless otherwise instructed by the MCA Entity in
" writing, shall insure them in an amount equal to their full

replacement value plus fifieen percent (15%).

3.13 Equipment and Equipment, vehicles or materiaks brought into El Salvador by
Materials . the Consultant, Sub-Consultants and Personnel, or purchased
Provided by the by them without funds provided by the MCA Entity, and used
Consultant either for provision of the Services or personal use shall remain

the property of the Consultant, its Sub-Consultants or the
Personnelconcerned, as applicable.
4. Consultant’s Personnel and Sub-Consultants
4,1 General The Consultant shail employ and provide such qualified and
experienced Personnel and Sub-Consultants as are required to
. carty ouf the Services.

4.2 Descriptionand 4.2.1 The title, agreed job description, minimum qualification and
Approvalof | estimated period of engagement in the carrying out of the
Personnel; Services of each of the Consultant’s Key Professional
Adjustments;| Personnel are described in' Appendix C. The Key Professional
Approvalof Personnel and Sub-Consultants. listed by title as well as by
Additional Work naime in Appendix C are hereby approved by the MCA

Entity. -
422 GCC Sub-Clause 3.9 shall apply in respect of other Personnel

and Sub-Consultants which the Consultant proposes to use in
the carrying out of the Services, and the Consultant shall
submit to the MCA Entity for review and approval a copy of f ﬁ(j‘u

P
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4.3  Working Hours,

Overtime, Leave,

etc.

4.4 Removal and/or
Replacement of

423

4.3.1

4.4.1

their Curricula Vitae (CVs).

Adjustments with respect to the estimated periods of
engagement of Key Professional Personnel set forth in
Appendix C may be made by the Consultauﬂi1 without the prior
approval of the MCA Entity only if (a) suchfad justments shall
not alter the originally estimated period of engagement ofany
individual by more than ten percent (10%) or one week,
whichever is larger and (b) the aggregate of such adjustments
shall not cause payments under this Contract to exceed the
Contract Price. If so indicated in the SCC the Consultant
shall provide written notice to the MCA Entlty of any such
adjustments. Any other adjustinents shall only be made with
the MCA Entity’s prior written approval

If additional work is required beyond gfhe scope of the
Services specified in Appendix A, the estfmated periods of
engagement of Key Professional Persomnel set forth in
Appendix C may be increased by agreement in writing
between the MCA Entity and the Consuliant. In a case in
which such additional work would result in payments under
this Contract exceeding the Contract Pricé, such additional
work and payments will be explicitly |described in the
agreement and shall be subject in all| respects to the
provisions of GCC Cliuses 2.4 and 6.4.

Working hours and holidays for Key Profflass ional Personnel
are set forth in Appendix C. To account for travel time,
foreign Personne! carrying out Services inside El Salvador
shall be deemed to have commenced, or| finished work in
respect of the Services such number of |days before their
arrival in, or after their departure from El Salvador as i

specified in Appendix C.

The Consultant and Personne! shall nbt be entitled to
rebmbursement for overtime nor to take paid sick leave or
vacation leave except as specified in Appepdix C, and except
as specified in Appendix C, the Consultant’s remuneration
shall be deemed to cover these itemns. All feave to be allowed
to the Personnel is included in the staff-months of service set
forth in Appendix C. Any taking of leave by Personnel shall
be subject to the prior approval by the Consultant who shall
ensure that absence for leave purposes will not delay the
progress and adequate supervision of the S%:rvices.

Except as the MCA Entity may otherwise agree, no changes
shall be made in the Key Professional Personnel 1f for any

reason beyond the reasonable control of the Consultant, such'

I "‘)_)./
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Personnel

Resident Project

Manager

Assistance a
Exemptions

hd

4.4.2

443

as retirement, death, medical incapacity, among others, it
becomes necessary to replace any of the Key Professional
Personnel, the Consultant shall, subject to GCC Sub-Clause
3.9(a), provide as a replacement a person of equivalent or
better qualifications,

If the MCA Entity (a) finds that any of the Personnel has
committed serious misconduct or has been charged with
having committed a criminal action, or (b) has reasonable
cause to be dissatisfied with the performance of any of the
Personnel, then the Consultant shall, at the MCA Entity’s
written request specifying the grounds therefore and subject

to GCC Sub-Clause 3.9(a), provide as a replacement a person

with qualifications and experience acceptable to the MCA

Entity. . _ S

The Consultant shall have no claim for additional costs
arising out of or incidental to any removal and/or replacement
of Personnel

If required by the SCC, the Cohsultant shall enswre-that-at.all
times during the Consultant’s performance of the Services in El
Salvador a resident project manager, acceptable to the MCA
Entity, shall take charge ofthe perforimance of such Services.

5. Obligations of the MCA Entity

Unless otherwise specified in the SCC, the MCA Entity shall use its
best efforts to ensure that the Governiment shall:

(a) P_ronde the Consultant, Sub-Consultants and Personnel

' with work permits and such other documents as shall be

necessary to eénable the Consultant, Sub-Consnitants or
Personnel to perform the Services.

(b) Arrange .for the Personnel and, if appropriate, their
eligible dependents to be provided promptly with all
necessary entry and exit visas, residence permits,
exchange periits and any other documents required for
their stay in the Government’s country.

(c) Facilitate prompt clearance through customs of any
property required for the Services and of the personal
effects ofthe Personne} and their eligible dependents.

(d) Exempt the Consultant, Sub-Consultants and their
Personnel employed for the Services from any
requirement to-register or obtain any permit to practice
their profession or to establish themselves either

individually or as a corporate entity according to thez L(x(’_-:

23
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Applicable Law,

(e) Grant to the Consultant, Sub- Consultants and their
Personnel the privilege, pursuant to the{Apphcable Law, |
of bringing into El Salvador reasonable amounts of _
foreign currency for the purposes of the Services or for 4
the personal use of the Personnel and,their dependents '
and of withdrawing any such amounts as may be earned
therein by the Personnel in the executiox# ofthe Services.

5.2 Access to Land The MCA Entity warrants that the Consultan ' Sub-Consultants i
and their Personnel shall have, free of charge, unimpeded
access to all land in E! Salvador in respect £ which access is
required for the performance of the Services. The MCA Entity
will be responsible for any damage to such land or any
property therecon resulting from such access and will indemnify
the Consultant, Sub-Consultants and their PeTSOnnel in respect
of liability for any such damage, unless such damage is caused
by the default or necrltfrence of the Coysultant or Sub-
Consultants or their Personnel. |

5.3 Change in the If, after the date of this Contract, there is amy change i the
Applicable Law Applicable Law with respect to Taxes abd duties which
Related to Taxes increases or decreases the cost incurred by the Consultant in .
and Duties performing the Services, payments to the Cclnsultant shall not ‘

be adjusted. However, the provisions of pCC Sub-Clause i
1.10. (e) shall be applicable in such a sitvation. l

5.4  Services, Facilities 5.4.1 The MCA Entity shall make available to t"xe Consultant and
and Property of the Personnel for the purposes of performing the Services
the MCA Entity and free of any charge, the services, facilities and property I
described in Appendix T at the times ar?d in the manner ,
specified in Appendix F. i
|
In case that such services, facilities and pr |pe:’ty shall not be
made available to the Consultant as and when specified in
Appendix F, the Parties shall agree on (a) any time exiension
that it may be appropriate to grant to the Consukiant for the
performance of the Services, (b) the man'ner in which the
Consultant shall procure any such serv;qes facilities and
property from other sources, and (¢) the additional payments,
if any, to be made to the Consultant as a result thereof
pursuant to GCC Sub-Clause 6.1.

(¥
+=
83

5.5 Payment In consideration of the Services performed i)y the Consultant |
under this Contract, the MCA Entity shall make to the

Consultant payments in the manner Providedjin GCC Clause 6, Ll
: /2_ e {.— .%,i'u'w
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5.6 Counterpart 5.6.1 The MCA Entity shall make available to the Consultant free
Personnel of charge such proféssional and support counterpart

personnel, to be nominated by the MCA Entity with the

Consultant’s advice, if specified in Appendix F.

Ifcounterpart personnel are not provided by the MCA Entity
to the Consultant as and when specified in Appendix F, the
MCA Entity and the Consultant shall agree on (a) how the
affected part of the Services shall be carried out, and (b) the
additional payments, if any, to be made by the MCA Entity
to the Consultant as a result thereof pursuant to GCC Sub-
Clause 6.1.

191
o
(O]

5.6.3 Professional and support counterpart personnel, excluding
the MCA Entity’s liaison personnel, shall work under the
exclusive direction of the Consultant. If any member ofthe
counterpart personnel fails t perform adequately any work
assigned t0 such member by the Consultant that is consistent
with the position occupied by such member, the Consultant
may request the replacement of such member, and the MCA
Entity shall not unreasonably refuse to act upon such
request. '

6. Payments to the Consultant

Except as provided in GCC Sub-Clause 6.5, the total payment
due to the Consultant shall not exceed the Contract Price set
forth in the SCC (as may be adjusted in accordance with the
terms of the SCC). The Contract Price is an all-inclusive fixed-
price, lump sum covering all costs required to provide the
Services in accordance with the terms of this Contract. The -
Contract Price may only be increased above the amounts stated
in the SCC (including, without limitation, pursuant to the terms
of GCC Sub-Clauses 4.2.4, 5.4.2 and 5.6.2) if the'Parties have
agreed to additional payments in accordance with GCC Sub-

6.1 Contract Pric

L14

Clauses 2.4 and 6.4,
6.2 Currencyof Payments shall be made in US Dollars.
Payment
6.3 Terms, Condjfitions Payments will be made to the account of the Consuitant and
and Mode of] according to the payment schedule stated in SCC 6.1 and
Billing and : against an invoice. Any other payment shall be made after the
Payment conditions listed in the SCC for such payment have been met,

and the Consultant has submitted an invoice to the MCA Entity |
AT
specifying the amount. In all cases, invoices shall be delive red« \, ple!
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6.4 Payment for
- Additional
Services

6.5 Intereston
Delayed Payments

7.1  Good Faith

7.2 QOperation ofthe
Contract

8.1 Amicable
Settlement

8.2 Dispute

\

E
to the MCA Entity no later than 30 days prio | to the requested
payment date and will not be deemed deliveﬁed until they are
in form and substance satisfactory to the MCA Entity.
Payments will be made to the Consultant within thirty (30)
days of the date of receipt by the MCA Ent%y of a valid and
proper invoice or the date of the MCA Entity’s acceptance of
required deliverables (e.g., the delivery of re;;ﬁorts)_. whichever
is later. The Comnsultant shall comply Jwith any other
instructions related to payment as may be reasonably requested

by the MCA Entity. i

For the purposes of determining the remuberation due for
additional services as may be granted under GCC Sub-Clause
2.4, a breakdown ofthe Contract Price (lumpj sum) is provided

in Appendices D and E. |

If the MCA Entity has delayed payments beyond thirty (30)
days after the payment date determined injaccordance with
GCC Sub-Clause 6.3, interest shall be paid to the Consultant
for each day of delay at the rate stated in the SCC.

7. Fairness and Good Faith

The Parties undertake to act in good faith with respect to each
other’s rights under this Contract and fo ad?pt all reasonable
measwes to ensure the realization of the objectives of this

Contract. |

The Parties recognize that it is impractical in this Contract to
provide for every contingency which may aq'ise during the life
of this Contract, and the Parties hereby agree that it is their
intention that this Contract shall operate farly as between
them, and without detriment to the interest of either of them,
and that, if during the term of this Confract either Party
believes that this Contract is operating unfainly, the Parties will
use their best efforts to agree on such dction as may be
necessary to remove the cause or causes of 51;5ch unfairness.

8. Settlement of Disputes

The Parties agree that the avoidance or eqfarly resolution of
disputes is crucial for a smooth execution o‘fthis Contract and
the success of the assignment. The Parties shall use their best

efforts to settle amicably all disputes arilsing out of or in

connection with this Contract or its interpretation.
|

Any dispute between the Parties as to matters arising pursuant
| )
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Resolution

9.} Required
Provisions

9.2 Flow Through
Provisions

9. Compact Conditionaltie

For the avoidance of doubt, the P

to this Contract that cannot be
(30) days after the receipt by ¢
request for such amicable setd
either Party for settlement in a

specified in the SCC.

I

arties agree and understand

that the provisions set forth in Appendix G reflect certain
obligations of the Government and the MCA Entity under the
terms of the Compact and relategd documents that are also

required to be transferred onto an

y consultant, sub-consultant

or associate who partakes in procurements or contracts in

which MCC funding is involved a1

ad that, as with other clauses

of this Contract, the provisions gf Appendix G are binding

obligations under this Contract.

In any sub-contract or sub-aw
Consultant, as permitted by the

ard entered into by the
terms of this Contract, the

Consultant shall ensure the inclusion of all the provisions

contained in Appendix G in any
sub-contract or sub-award.

agreement related to such

et

T I
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settled amicably within thirty
sne Party of the other Party’s
lement may be submitted by
ccordance with the provisions



II.  Special Conditions of Contract

Amendments of and Supplements to, Clauses in the General Conditions of
Contract of this Contract

GCC 1.4

This English language version shall be the binding and controlling language for
all matters relating to the meaning or interpretation of this Contract, except for
the Appendices listed as follows, for which the controiling and binding language
s the specified.

Appendix A: English
Appendix B: English
Appendix C: Spanish
Appendix D: Spanish
Appendix D1: Spanish
AppendixF:  Spanish
Appendix G: English
Appendix H: English
AppendixI: Spanish
Appendix J: Spanish

GCC 1.6.1

The governing language for all notices and communications pursuant to this
condition shall be: Spamsh

The addresses for serving notices under this Contract are:
For the MCA Entity:

xecutive Director,

OMILENIO

oulevard del Hipddromo # 442 - Col San Benito
Ean Salvador, Republic of El Salvador

el: (503) 2524-1000
E-mail: Director.Ejecutivo @ fomilenio.gob.sv

For the Consultant:

Maria del Carmen Becerra

Director, U.S. Government International Programs
Wibur Smith Associates

3060 Williams Drive, Suite 300,Fairfax, Virginia 22031
USA

Tel: (1) (202) 997.9442/1) (703) 208-2166

E-mail; CBecerra@WilburSmith.com

\‘“\"\ 28




GCC 1.8

The Member in charge of the Association is Wilbur Smith }\Issociates Ine. f‘

GCC 1.9

]
1

The Authorized Representatives are:

For the MCA Entity:

Eduvardo Ayala Grimaldi

President of'the Board, FOMILENIO

Boulevard de! Hipédromo # 442 - Col San Benito

San Salvador, Republic of El Salvador

Tel: (503) 2524-1000 |
E-ail: eaygri@cepmsp. gob.sv |

For the Consultant:

Maria del Carmen Becerra |
Director, U.S. Government International Programs
Wilbur Smith Associates |
3060 Williams Drive, Suite 300, Fairfax, Virginia 22031 1
USA

Tel: (1) (703) 208-2166 |
E-mail: CBecerra@WilburSmith.com _ ‘

L

GCC 1.10

Allmatters related to taxes as established in Section 3.8 of ﬂae Data Sheet
included in the RFP Section 2 Instructions to Consultants (IZTC) shall apply for

this Contract, ; :i

j
i
|

GCC 2.1

. ) . l :
This Contract shall enter into force on the date of signing of the Contract by both
parties. |

GCC 2.2

The Effective Date shall be: within 30 days after the signinfg date ofthis Contract

GCC23

The Total Contract Period shall be of 45 months including 3 phases of individual
duration ofi 18 months for Phase 1; 33 months for Phasql 2; and 21 months foy
Optional Phase 3, this includes 3 month for liquidation of construction contracts

on Phase 3 (see pag.74 on the RFP document). The Project Management Servicg

i
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is included in all Phases for the whole duration ofthe Contract of45 months.

erm of this Confract will be extended for an additional period as required and to
e determined. FOMILENIO shall nonﬁ/ the Consultant of its intent to exercise
uch option periods at least 30 days prior to the expiration ofthe current period.
'he Contract shall expire 45 months after effective date,

At its sole option, F OMILENIO can notify and agree with the Consultant that the

A. - Un-fulfillment and Penalties

n case ofun-fulfillment of the contractual obligations by CPM or any delay i its
bligation according fo the CPM approved work plan, FOMILENIO will apply the
ollowing penalties, unless an specific penalty-is defined in the contract document

or the particular un-fulfillment or ﬁniure

a) In the first thrrty (30) days of delay, the penalty per day will be
equivalent to 0.10% of the totaicontaact amount.

b) In the next thirty (30) days of delay, the penalty per day will be
equivalent to 0.125% of the total contract amount.

¢) The following days of delay, the penalty per day will be equivalent to
0.15% of'the tota} contract amount

When the accumulated amount of penalties represents 12% of the total contract
zltmount, FOMILENIO reserve the right fo terminate the contract, establishing the
tesponsibility of CPM and the causes for termination, and will decide if the
Performance Bord shotld be activated (ca lled).

Additionally, the following specific penaltles are established, which will be
effective by deduction in the unmed jate payment period.

For each Key or. Non—Key Personnel or technician that is not at the site, without
Justified reason, according to the work plan (in accordance with the proﬁ]e ofthe
staff, period of assignment, and frequency of visits) a specific penalty of Five
Hundred US Dollars (US$500) per day will be applied. In the case that a
substitution of any professional or technician is necessary, it shall be done with a
substitute with equal or higher profile than the one to be replaced, and with the
prior approval o f FOMILENIO.

The non existence of the Record Book (Bitacora) at the work site or the non use
and daily updating and the omission of registers of main events in a timely manner
during the development of the works will result ina specific penalty applied to the
CPM. The sanction shall be Five Hundred US Dollars (US$500) per day of delay.

The delay in the presentation of any report required fiom the CPM in the TOR
according to the confractual submission dates will result in a specific penalty
epplied to the CPM.  The specific penalty shall be One Thousand US Dollars
(US$1,000) per day of delay.

o - 3 L
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Deductions related to the above specific penalties will be made by FOMILENIO
from the payments to the CPM. ‘

B. Bonds and Guarantees l ;
The requirements to submit bonds and guarantees by the CP;M are: i

a} Securities, bonds or guarantees shall be issued be a reputable bank or |
financial institution selected by the Consulting|Firm. If the bank or |
financial institution issuing the security, bond or guarantee is located
outside El Salvador, it shall have a correspondent bank or financial|:
institution located in El Salvador to make it enforceablk.

b) CPM shall present:
() Performance Bond: Within 15 days following t?‘lB date established ony.
the Start Order of services, the Consulting Firm shall present toy
FOMILENIO a ‘“Performance Bond™ in US$ for an amount of ten per‘
cent {10%) of the contract value in favor of F OMEENIO as a guarantee,
of compliance of the terms of confract. It slllould be valid untlly
FOMILENIO receives the consulting services in a satisfactory mannery
(Form TECH 9 of RFP). it
(ily Guarantee for Good Management , Supem%smn of Design and
Construction Supervision: Within the 15 days that flfoﬂows the liquidation/};
of the contract, the Censulting Finm must issued in favor of FOMILENIOI
this guarantee in US$ for an amount often per cent| (10%) of the contract.
value, as a guarantee for goods services provided by the Consulting Firm.i{
The Guarantee shall be valid for a period of one year from its emissmq '

(Form TECH 10 of RFP).

The Representatives of both Parties will determine the set o;f procedures by whicﬁ
FOMILENIO will execute these penalties. i
GCC 3.6 The risks and the coverage shall be as follows: I\

(a) Third Party motor vehicle liability insurance in respl;ect of motor vehicles)|
operated by the Consultant or its Personnel or any Suf:) Consultants or theur
Personnei for the performance of the Services. ]

(b) Third Party lability insurance for property, injuries ir)r death in connectiog{
with the performance of the Services by the Consul‘fa?t1 its Personnel or an i

Sub-Consultants. i

: i

{¢) Professional Hability insurance. : :
(d) Employer’s liability and worker’s compensation msurance in respect of the
Personnel of the Consultant and of any Sub- Consultal ts, in accordance vvrth

the relevant provisions of the Applicable Law, as well as, with respect tql-‘
such Personnel, any soch life, health accident, trave,!I or other insurance as!
may be appropriate; and

(e) Insurance against loss of or damage to: (3 eqmpmen{ purchased in whole or
in part with funds provided under this ContractI {ii} the Consultant’s'
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Additional provisions included in Appendix G with respect to insurance shall

property used in the performance of the Services, and (iii) any documents
prepared by the Consultant in the performance ofthe Services.

apply.
. GCC39 dditional Consultant’s Actions Requiring the MCA Entity’s Prior Approval:
‘a) Any change or addition to the Work Plan
{b) Key Personnel Vacation
) Programming and changes to mobilization of Key Personnel
GCC3.12 The conditions established on the GCC 3.12 applies only to equipment, vehicles
and materials indicated in Appendix F of this Contract
GCC 422 Other Personnel to be submitted to MCA Entity for review and approval shall be
imited to Non-Key Professional Personnel This information shall consistofa
professional profile and main duties to be undertaken by each specialist.
GCC4.2.3 | Written notification to the MCA Entity of adjustments is required.
GCC 4.5 A resident Project Manager shall be required for the whole duration of this
Contract. '
GCCe6.l The total cost of the services is US$11,950,000. This amount is divided as
follows:
a) Base Contract: Phase 1, US$3,296,872.00 and Phase 2, US$3,300,600.00,
making a total 0of US$8,597.472.00
b) Optional Contract: Phase 3, 1US$3,352,528.00
[The Base Contract and Option Contract include the Project Management for the
whole period of45 months,
The accounts number for payments will be provided by the Consultant with the
first deliverable. Payments for the deliverables shall be made according to the
payment schedule established on Appendix E of this Contract,
GCC 6.5 The interest rate to be applied in the case of late payments is the Federal Funds
Rate as stated onthe website www, federalreserve, gov/fome/funds/rate.htin
GCC 8.2 Dispute Resolution

ay Alldisputes that cannot be settled amicably by the Parties shall finally and
exclusively be settled in accordance with the Rules of Arbitration of the
International Chamber of Commerce (the “Rules™) by an arbitration
panel composed of three arbitrators appointed in accordance with said
Rules. The arbitration will be held in Ef Salvador and shall be conducted
in English. Members of the Consortium shall have access to documents
and records maintained pursuant to this Agreement or prepared for
purposes of any such arbitration™..

by Without limiting the terms of Section 4.15 of this Agreement, MCC has
the right to be an observer or a party to any arbitration proceeding

hereunder, in either case at its sole discretion, but does not have the,

e
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obligation to participate in any arbitration proceedfing_. in any capacity.

Whether or not MCC is an observer or a party o any arbifation |:

hereunder, the Parties shall provide MCC with written transcripts of any
arbitration proceedings or hearings and a copy oflthe reasoned written
award within ten (10) days after: (i) each such proceeding or hearing, or;
(ii) the date on which any such award is issued. MCC may enforce its
rights hereunder in an arbitration conducted in accordance with this
provision or by bringing an action in any court that| has jurisdiction. The

acceptance by MCC of the right to be an observer or a party to the |-

arbitration shall not constitute consent to the jurisdi]'ction of the courts or
any other body of El Salvador or any other jurisdiction or to the
jurisdiction of any arbitral panel.

The costs associated with any settlement efforts befotre arbitration shall be
allocated between FOMILENIO and the CPM as follows: (i) each Party
shall be responsible for its own attorneys’ fees; (i) costs related to
translation or interpretation shall be paid for each Party: and (iii) all other
costs associated with the arbitration shall be allocated as deterinined by

the arbitration panel.

i
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I. OBJECTIV

_IV. Appendices

Appendix A — Description of Services

'E OF THE ASIGNMENT

Manage the implenjentation of the Connectmty Project for the Northern Transnational Highway.
The Connectivity Froject Manager (CPM} shail provide the following main services for the
Connectivity Project of the Compact in activities related to the Northern Transnatlonal Highway
(Package ), descrilﬁed in detail in the subsequent sub-sections of this appendix and on the whole

TOR document (Ap

Pl o s

pendix H of this contract):

Connectivity Project Management Services
Supervision of Design Consultants
Supervision of Construction Works

CPM shall perforn effective project management services in order to ensure that the

Connectmty Projeg

t is completed on time, Wlthm budget and at a high level of quahty The

services shall be provided to achieve the pro_;ect goals and objectives as stated in the Compact

_and in accordance v
7.3.1.1 BASE CON

Phase 1

ith the outcomes ofprior, related activities.

TRACT

. iject‘Maqaoement Serwces and Superusmn of the Consultants responsible for the
Final Design of Sections 5, 6 and 7 of the NTH (from Nuevo Eden de San Juan fo

Concepcion de Or

process of initiating, planning, executing, monitoring,

prompt adjustments

1ente) Activities include, but are not hmlted to: a) Project management
superwsmg, controlling, and advising
to the designs nnpiementation p]ans as aresult of a close technical and on

the ground follow |up, applying best practices in the fechnical field until final deliveries are
accepted accordingly to the related contract(s) and thus closing the implementation; b) reviewing
the final deliverables for feasibility study and environmental impact assessment of the project,

the ROW and the

RAP in order to make any necessary adjustment to proceed with the

procurement process for designs not covered in the referred study, if any fatal flaw is detected;
and ¢) supervising|and managing the deliverables and providing quahty assurance for design

consultancies, projéct scheduling, and pro_|ect reporting,

assistance in the preparation technical

specifications of the final design and in the preparation of “Works Requirements” (Bill of
Quantities, Technical Specification for Works) for construction of 135 km that will be financed

with MCC’s finds.

-
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Phase 2 \

* Project Management Services and Supervision of the Construction Contractor(s)
responsible for construction of Sections 2, 3 and 4 of the NTH (from Metapan to Nuevo
Eden de San Juan): Activities include, but are not limited to: a) Project management process of
initiating, planning, execwing, monitoring, supervising, controlling, and ad\*lsmo prompt
adjustments to the construction 1mplementat1on plans as a result of a close technical and on the
ground follow up, applying best practices in the technical field until final deh\'(lenes are accepted
accordingly to the related contract(s), and thus closing the implementation; b) rewewmc the final
deliverables for final design of 155 km of the NTH (from La Virgen to Nuevo Eden de San
Juan), which also includes design of Section 1 (eventough the decision for construction of
Section 1 is still pending, and could be possible included in optional Phase 3)|in order to make
any necessary adjustment to go ahead with the procurement process for constryction, ifany fatal
flaw is detected; and, ¢) supervising the construction contractor(s), sche‘jiu!ing, managing
Requests for Information (RFIs), change order requests, the provision of ’full or part-time
supervision engineers (to be proposed by the Consultant in its Technical Proposal for effective
delivery of its services), progress and scheduling, reviewing requests for payment, reviewing as-
built drawings, and providing quality assurance for the construction o fabout 135 km ofthe NTH

{from Mewapan to Nuevo Eden de San Juan). |

7.3.1.2 OPTIONAL CONTRACT

Project Management Services and Supervision of the Construction Contractor(s)
responsible for construction of Sections 5,6 and 7 and possible Section 1 off the NTH (from
Nuevo Eden de San Juan to Concepeion de Oriente); and, if so decided 115y FOMILENIO,
these services will also include Section 1 (from La Virgen to Metapan). ]

Activities include, but are not limited to: a) Project management process of 1rf1t1at1no planning,
executing, monitoring, supervising, controlling, and advising prompt adj _;ustments to the
construction implementation plans as a result of a close technical and on the ground follow up,
applying best practices in the technical field until final deliveries are accepted accord ingly to the
related contract(s), and thus closing the implementation; and, b) superwsmo the construction
contractor(s), scheduling, managing Requests for Information (RFIS) change order requests, the
provision of full or part-time supervision engineers (to be proposed by the| Consultant in ifs
Technical Proposal for effective delivery of its services), progress and schaduling, reviewing
requests for payment, reviewing as-built drawings, and providing quality lassurance for the
construction of about 136 ki of the NTH: from Nuevo Eden de San Juan jto Concepcion de
Oriente, and, if so decided by FOMILENIO, also fiom La Virgen to Metapan (about 19 kim).

Phase 3 (Optional) ‘L,

The optional contract indicated above may awarded to the CPM depending on the performance
in rendering the services for Base Contract. FOMILENIO will evaluate the |compliance ofall
contract requirements by the CMP in the services for the Base Contract and § in accordance with
this evaluation will determine if the optional contract will be continued by the CPM In any case,
the level of effort needed will be determined before the initiation of ﬁhas option perlod

accordingly to the full loaded monthly rate indicated in Appendix D. F 5,“7# U

8.1 Project Management
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CPM shall perform effective project management services in order to ensure that the
Connectivity Project is completed on time, within budget and at a high level of quality. The
services shall be provided to achieve the project goals and objectives as stated in the Compact
and in accordance with the outcomes ofprior, related activities.

It is expected that the CPM will- manage competing project requirements, namely scope, time,
and cost. Project quality is affected by balancing these three factors, and as such it is expected
that the CPM will work to ensure that the Connectivity Project will be considered a high quality
project by delivering the roads as required, through works that are within scope, and completed
on time and within budget.

Adhering to widely recognized mternatlonal best practlces and standards for pro, Ject management

Employer's Represgntative for managing the Connectivity Project, the serv1ces of the CPM

—the details of whxctishall be proposed by the bidder in the technical proposal -~ and acting as the

prowded to FOMIL

NIO shall include but are not limited to the following:

8.1.1 Project Intevthon Manage ment

In order to prop

rly integrate all Compact activities, FOMILENIO has. prepared an

Implementation Plan, already approved by MCC, which will be the basis for the plannmrJ
activities of the CPM. The preparation of the Implementation Plan‘also cons1dered conditions in
the Compact whose § atlsﬁactory comp letion is required to ensure continued funding from MCC.

81.1.a The CPM s
Pian ofthe Project,
FOMILENIO any

all review and continually monitor the development of the Implementatmn
%artlcu}arly as it pertains to the Connectivity Project, and shall recommend to
ljustment or modification necessary to optimize and successﬁzﬂy complete

the project on time, within bud get and. with the required quality. If FOMILENIO agrees to adj just
or modify the Implementation Plan based on the CPM’s recommendation; any adjustment of
technical specnﬁcai]ons bill of quantities, drawings, budgets or any. other technical document
resulting from this decision, shall be performed by the CPM as part of its responsibilities..

8.1.1b To secure the funding for the Connectivity Project, the 'GoES must comply w:th
conditions set out fin the Compact between the GoES and-the MCC. The CPM shall assist
FOMILENIO and pertinent entities, such as GoES, inattaining compliance with.such conditions,
The Compact and |its supplementary documents and also. all MCC guidelines, particularly
environmental guidelines, procurement guidelines and gender policy, which apply to the
implementation'of the Program are availablé at the following websites: :

www.nee.gov and www, fomilenio. gob. sv. :

8.1.1.c The CPM shall be responsible for developing a comprehenswe project manacement
information systemn, which shall be adequately introduced and described in the bidder’s proposal.
The project managgment information system shall, as a minimum, have the capacity to collect
and ‘distribute information necessary for overall monitoring and control of the project from
initiation through <]osmcr Based on-this information, the CPM shall be abl to obtain, on
demand, real-time| project and comiponent status, forecast the future frends of the Project,
evaluate the effect onthe achievement of project objectives and propose any necessary measures
to guarantee the sudcessful implementation of the project. The -CPM shall provide access to this
system to FOMILENIO and the UIPC during the period of services and at completion of the
services to transfer the software and the rights for operation of this system to FOMILENIO.
When proposing such project management information system, the Consultant shall also include

A KS:".

training sessions for FOMILENIO and UIPC staff in using it, and all its applications, within fhﬁ-p@{;"’
. . ' ) b
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first 30 days ofthe implementation of the system by the CPM. The Consultant shall implement
the system in full operational mode within 60 days ffom the execution of the CPM Contract.
8.1.1.d The CPM shall coordinate with FOMILENIO and the PA on all Cof;nectmty Project
procurements to ensure proper integration of technical inputs to the Bidding Documents. This
may include, and is not limited to, providing reviews of technical aspect% of all Bidding
Documents, assessing their completeness and revising technical inputs, as necessary.

8.1.2 Project Scope Management
The CPM, through project scope management, shall ensure that all the work requn‘ed and only
the work required - to complete the Connectivity Project successfully is included in the

Contractors’ scope of work. The CPM shall consider scope management in both; the design phase
{

and the construction phase and shall, as a minimum, perform the following: |
8.1.2.a The CPM shall devebp a scope statement, identifying projecti constraints and
assummptions, and estimating project resource requirements before a project is included in the
Procurement Plan o fFOMILENIO. A written project scope statement will provide a documented
basis for making future project decisions and will ensure a common understandmo of project
scope among all stakeholders
8.1.2.b The CPM shall coratmually monitor and assess the progress of ‘ activities in the

Connectivity Project for the NTH in order to evaluate the initial scope statement and mitigate
negative impacts to overall activity objectives. The CPM shall notify FOMILENIO of impacts as
they arise, in real-time, and may be requested to develop and/or implement mitigation strategies.
8.1.2.c As actual pro;ect costs and progress may affect the entire scope ofthe Gompact, the CPM
shall participate in activities, in coordination with FOMILENIO, to assess an determine scope
changes that may impact the overall scope of the Connectivity Project. .
t
8.1.3 Project Time Management |
The CPM shall effectively manage the scheduling ofproject activities to mitigz%te risks, such as
higher project costs, non-delivery of benefits to the residents of the Northern Zone, and loss of
MCC’s and GoES funds. To achieve this objective, the CPM shalil perform tasks which include
but may not be limited to, the following:

8.1.3.a The CPM shall develop a strategy (included in its technical proposa])iand implement its
proposed plan, upon acceptance by FOMILENIO, which, as a minimum, will accurately identify
required activities and sub-activities, will demonstrate schedule and resource} requirements, and
will manage any changes and impacts that may occuws.

8.1.3.b As mentioned above, FOMILENIO has prepared an Implementat:on Plan, inchding a
project schedule, which was already approved by MCC as the baseline fo} the Connectivity
Project. Furthermore, the CPM shall develop a more detailed MS-Project uPplementatton plan
capturing significant components of each design and construction contract, and provide real-time
progress updates and comparison to FOMILENIO’s baseline plan, whenever needed by
FOMILENIO. The CPM shall review and continually monitor the development of this detailed
implementation plan and prepare perforinance reporting against the schedule(baseline as part of
its schedule control, in which the CPM shall also propose any proper and pmely measures to
secure the successful implementation ofthe Connectivity Project. |

8.1.4 Project Cost Management
The CPM shall assist FOMILENIO in managing the Connectivity Project bud get. Specific tasks

to ensure this objective include, but may not be limited to, the Hollowing:
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8.1.4.a The CPM

Connectivity Projeq
proposal) shall, as g
activities, assess ap
duration of the proj

shall develop and implement a cost management plan fo ensure that the
t is completed within the project budget. The plan (introduced in its technical

minimum, determine the types and quantities ofresources needed for project

d apply costs for the resources, allocate costs to project activities over the
>ct, and manage changes to the project bud get.

8:1.4.b The Implementation Plan of FOMILENIO has been prepared based on the cost estimation

made in 2006 at the
MCC funds. As res
will be determined,

pre-feasibility level, for preparation of the proposal to MCC for applying to

ult of the Feasibility Study, general updated costs for the Connectivity Project

establishing the project cost baseline. The CPM shall review the costs and

incorporate the costs into the cost management plan accordingly.

8.1.4.c CPM shall ﬁrepa:re timely analysis and compare the project's budget to actual costs when
new design or congtruction contracts are awarded or amounts related to Right of Way or RAPs
are finalized for se¢tions of the NTH from the inception of the project to #ts completion. The
CPM shall incorporate and report any variances and change orders, fracking and monitoring all
costs associated with the project against the overall project budget allocated in the Compact.

8.1.4.d CPM shall provide FOMILENIO with timely and systematic reports of cost status and
changes. This activity will gain importance in the implementation of the project when the actual
designs are complated and construction cost increases are likely to exceed the total amount
allocated in the Compact for the Connectivity Project. '

8.1.5 Project Quality Manage ment
The CPM shall apply quality management to increase the likelihood that the project will
accomplish its obje(?tives. Quality management should address the management ofthe project as

well as the quality ¢f the product. Ultimately, the CPM shall incorporate quality management to
minimize rework, and in doing so, shall help to control costs, increase productivity, and meet
Stakeholder expectations. Quality management shall be performed in conjunction with other
services described in this contract. For Connectivity Project Management services, tasks shall
include, but are not limited to, the following: .

8.1.5.a The CPM shall identify relevant quality standards for project management components,
such as project scheduling, Bidding Documents, budget and resource monitoring, risk
recognition, supervision reports, among others, and prepare and implement a Quality .
Management Plan tiensm'e the quality standards are met for all activities under the CPM’s
responsibility. The Quality Management Plan of the CPM shall be submitted for approvalto
FOMILENIO,
8.1.5.b The CPM shall manage quality of the Design and Construction Supervision services (as
detailed in this contract). As part ofthis task, the CPM shall regularly monitor performance and
report to FOMILENIO on compliance with the Quality Management Plan. :

8.1.6 Project Human Resources Management ‘
CPM shall manage and balance its resources, particularly its staff, in order to guarantee provision
of high quality services and appropriate balance for the work load in any stage of the project. The
CPM shall be required to provide, as a minimum, the Hllowing:
8.1.6.a The CPM shall develop a Staffing and Resource Plan (which was introduced in its

P

technical proposal) jn order to manage all tasks required to fulfill the objectives of this contract, /\J}F-
The CPM shall accommodate its personnel to the work rate of the design consultants and/or the-, N
' : WA

-
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construction contractors, which at various points may occuwr simultaneously. Dﬁring the period of
services, the Consultant shall not make any adjustment to the Staffing and Resource Plan without
prior written approval of FOMILENIO. Any request for such an adjustment shall be first
submitted for consideration of FOMILENIO. .
8.1.6.b In the case that the design consultants or construction contractors increase the work
fronts, the CPM shall provide the staff and equipment resources necessary to fulfill the required
supervision services of designs or works. Failure by the CPM to provide supervision ofall work
will represent non-compliance to this contract and will be subject to the penalties or sanctions
established in GCC 3.5 ofthe SCC.
8.1.6.c In conjunction with its duties as Design and Construction Supervisor, the CPM shall
ensure that provisions in the Design Consultants’ and Contractors’ confracts regarding the
qualifications of contractor staff are strictly enforced.

8.1.7 Project Communications Management
Determining and satisfying the information needs of project stakeholders Iis the essence of
project communication management. CPM communications should be addressed as a part ofthe
overall project plan, although the level of formality will vary with the diversity of the
stakehoMers. Critical to effective communijcation management are performance reporting
processes that provide timely information about how project resources are used to achieve
project objectives. CPM shall keep close and permanent communication v\}ith FOMILENIO,
UIPC of MOP, Procurement Agent, and project’s stakeholders during the impllementation of the
project. |

Public participation is one of the main principles of MCC projects as establishe!:d it the Compact,
the CPM shall ensure that in all stages of the implementation of the Connectivity Project the
design consultants and construction contractors carry out proper public consyltation in order to
identify critical areas, potential social and environmental impacts and, in|a timely manner,
propose prevention, mitigation, and/or compensation measures, in order to a oid delays in the
implementation of the project.

The EIA final report (as described in Section 4.2 of the TOR of the RFP) will include an
information and communication plan for the construction stage including objectives, strategies,
actions and public consultation; CPM shall revise and complement this pli‘m if necessary to
achieve the project objectives. i

As part of its project communication strategy, the CPM shall propose a weblbased information
system to share real-time project management data, including (but not limited}to) schedule, cost,
and scope information, with FOMILENIO, UIPC, and MCC. For this thle CPM shall use
handheld devices to record field observations and images by construction supervision staff and
make it available in real-time on such web-based information system. As proposed for the web-
based system, the Consultant shall carry out training sessions for FOMILENIO and UIPC staff
in using i in its application within the first 30 days of the Contract. Any imformation to be
divulgated by the CPM shall be previously discussed with FOMILENIO., |

|

8.1.8 Project Risk Management }

The CPM will be expected to assist FOMILENIO in managing risk regarding the Connectivity
Project. In doing so, the CPM may be asked to identify, assess and respond tci project risks, and,
as a minimum, will be expected to perform the following tasks: ‘

8.1.8.a The Feasibility Study will include a Risk Management Plan for the Cfonnectivity Project

including risk to implementation from the increase in the price of materials and fuel, risk o_,f'l’!{
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natural disasters (floods, hurricanes, earthquakes, etc); and ako the EIA will include the analysis

of environmeéntal an
and if any deficieng
achievement of the
8.1.8.b The CPM

accordingly, immed
Project are identifiec
to mitigate negative

d social risks, The CPM shall review and complement this plan, if necessary
y is detected, in order fo minimize the impact of such identified risk in the
roject objectives.

shall continually monitor risk and update the Risk Management Plan
lately reporting to FOMILENIO as new risks or associated’ impacts to the
and developing strategies to manage the impacts, and especially

impacts.

8.1.9 Project Procurement Management'
The procu‘rément p'jocesses for tha Connectivity Project in pamcular and for FOMILENIO’s
program in oeneral“ are the responsibility of the PA (Charles Kendal and Partners). Also,
FOMILENIO has its own Procuremént Management office which works in coordination with the
PA to guarantee that all procurements for services, goods and works are handled and managed in
a ftransparent, col petitive and fair way, and in accordance with the timings of the
Implementation Pla
8.1.9.a The CPM s al! maintain close communication and coordination with the Procurement
Director of FOMILENIO and thie PA to monitor the progress of the procuremerit processes
related to the Cornectivity Project and to provide any necessary information related to
performance of the design consultants and works contractors since the contract admm;strat}on is
a responsibility of thie PA. '
8.1.9.b Every six months during the Compact Term, the PA, in coordmatlon with FOMILENIO,
prepares a six-month period Procurement Plan to be submitted for the approval of MCC. The
CPM shall provide fo the’PA all information related to procurement processeés to be executed for
the Connectivity Project for desxcn or constructxon of any séction of thc NTH

8.1.10 Envxronmenifai and Social Impact Management

As provided in t
FOMILENIO with
manaoement activi
(RAPs), and other a

The proposed freq

methodology of the

regular reports that update the status of environmental and social impact
ies and verify Project compliance with EMPs, Resettlement Action Plans
plicable environmental requirements of MCC and the GoES.

uency, forimat, and content of these reports shall be described in the
Technical Proposal and reconfirmed by the selected Contractor in the

T Appendix B of this contract; the CPM: shall provide the ESID of

Inception Report. Each report should at a minimum:

a) Ensure that all ng
of Project activities
for work camps, wa
b) Ensure that eny
documents, includin
¢) Ensure that prioy
the implementation
d) Monitor and

implementation pla
contract activities

EMP implementatio

cessary environmental perinits have been obtained prior to commencement
at a given location, These include, but are not limited to, the permlts required
ste disposal sites, borrow pits, and blasting activities.

ironmental and social responsibilities have been mcluded in the bidding
g gender issues. :

to commencing construction works for any given section, that approval of
of the corresponding RAP has been obtained from FOMILENIO and MCC .
ensure  that the Construction Contractors ‘prepare and submit EMP

1

1
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e} Support or participate in public outreach and consultation proorams ias requested by
FOMILENIO.

1) Support or participate in third party environmental audits, as requested by FOMILENIO

g) Coordinate with the UIPC specialists and any other consultant hired ,by FOMILENIO
regarding all technical issues associated with ROW acquisition and RAP impler!?]entation.

8.2 Supervision of Design Consultants '
The CPM shall undertake the responsibilities necessary to ensure tlmely and successful
completlon of the design of the remaining 135 km of the NTH. In this sense the activities
described in this section shall be considered as indicative only. The Consultants should not be
limited by the concise outline of services in this appendix and shall repder his services
accordingly.
The CPM shall provide technical supervision of the work of the Design Consuitants for the
remaining roads of the NTH. This will include review and recommendi ing approval to
FOMILENIO of studies, designs, technical specifications, progress and other|reports that were
submitted. It shall be the responsibility of the CPM to ensure that the design is opnmum and cost
effective for obtaining the desired output and successful construction.
It is important to note that the design contracts for the remaining sections of the NTH will also
include the preparation of the Resettlement Action Plans (RAP) and the implementation of such
plans for the acquisition of the rights of way (ROW) for the roads. |
However, these design contracts will not include the construction of new houses for Project
Affected Persons (PAP) which will have to be relocated, if necessary. It is expected that the
Connectivity Project will include only a limited number ofsuch actual resettlement cases.
Therefore, the major focus of the design contracts, and the related design supervision effort by
the CPM, shall be placed on the acquisition process for the ROW in coordinatjon with the UIPC
and any other consultant hired by FOMILENIO.
International standards will be applied for design works, which shall also be iconsidered by the
CPM in the design supervision activities. Standards include but are not limited ;to the following:

* AASHTO
* ACI : f
s |
*+ FTHWA i

+ Asphalt Institute =
* Portland Cement Association (PCA)
» Especificaciones para la Construccion de Carreteras y Puentes Regionales, SIEC A, March 2001
+ Manual Centroamericano para Disefio de Pavimentos, SIECA.
+ Manual Centroamericano de Dispositivos Uniformes para el Control de Trans;to, SIECA
+ Reglamento para la Seguridad Estructwral de las Construcciones de ia| Repiblica de Ll
Salvador.
» Salvadoran roads law (Ley de Carreteras y Caminos Vecinales)

s L. . . | . .
In case of any contradiction between standards and specifications, the one that provides higher

safety and better likelihood for timely completion and suitability for intendedjuse, within cost of, Jo
AT

i
-1
i
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the Project shall pre

vail. Lack of knowledge of laws, standards, rules or regulations of the

Republic of El Salvador will not be accepted as cause for failure to apply appropriate standards.

8.2.1 Duties

Duties to be included in this portion of the assignment include but are not lim ited to:-

Final Reports prepared by CPB as part of the study “Mejoramiento de la Red Vial de la Zona

a) Review the FS aTd the EIA (which includes EMPs, RAPs and HIV-AIDS Awareness Plans)

Norte de El Salvador”,

which is the main technical input for further design work. The CPM will

available. The CPMishall provide timely advice to FOMILENIO of any required modification or

perform this rewelk with additional information and clarifications provided by UIPC as

comp Iementary wo

FOMILENIO?s autl'1

The content of thes
contract;

k if any fatal flaw is detected, and after obtaining the corresponding
rization, proceed to complement and modify the Final Reports accordingly.
reports is described in Section 4 of the TOR 1neluded in Appendix H of this

b) Review and recothimend any modification to the TOR for the final design works to be used for
the tendering of finall design services;

c) Prepare the agenda and presentation for the kickoff (pre-design) meeting ofthe design projects
with the Design Consultants and discuss the agenda with FOMILENIO prior to-the meetmos
Prepare meeting minutes for this meeting and any project meeting thereafier; -

d) Review and approve of the work programs submitted by the design consultants;

e) Review and app
works;
f) Monitor and repo

on the physical and financial progress ofthe works undertaken by Design

o

Consu]tants and recommend action(s) to be taken when progress is not 1n accordance with the

approved program;
g) Ensure that the

design works are completed according to the recommendat10ns of the

previously developed FS, EIA, the AIA, the general’ resettlement strategy/RAP, and
Archeological Resoiurces Survey and that quality assirance on quality control performed by
I ‘

design eonsultants
h) Ensure that the

as been included; _ :
esign Consultants perform their services in accordance with the Compact,

MCC's regulations, Salvadoran legal ﬁ'amework and any other prov1s1ons glven inthe c:onsultmfr

services contracts;

i} In the case of deficiency by the Design Consultants, report immediately to UIPC and

FOMILENIO and

compile” or prepare support. docurfients related to such deficiency. Such

documentation shmhd include, as 4 minimum, a description of the current situation and how it
constitutes a deficiency in the responsibilities of the Design Consultant, an analysis of potential

impacts (including
address the deficien

technical, cost, and schedule itﬁpacts)‘, and a recommended approach to
cy, when necessary;

j) Revise and apprche all technical matters of the design works, such as topographic surveys,

proposed alignmeny
investigations, and
yards, pavement de

signage, and any ot]

k) Cooperate with
disposal areas, can

. geometric design, right of way and relocdtion of utilities, geotechnical
proposed locations for borrow banks, quarries, disposal areas and camp-
sign, drainage works, bridges, intersections, earthworks, pedestrian crossings,
her deliverable from the Design Consultant;

UIPC to ensure that all proposed locations for borrow banks, quarries
p-yards, and water extraction are communicated to MARN in a timel J

e
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fashion, in order that site inspections can take place and preliminary envufoqmental approvals
can be provided during the design phase.

I) Ensure that special atiention is paid to the border connection/crossing with Honduras in the
final design of Section 7 of the NTH, which will additionally require coordmatmn with the
government authorities of Honduras, The CPM shall manage such coordmatlon and provide
necessary technical support;

m) Systematically and periodically review the evolution of the cost prOpOSed for construction
works, in sucha way as to maintain economic feasibility and to allow making real-time decisions
related to changes in the level of intervention or category of the roads to optimize the use of
financialresources without reducing the quality, useful life and design period; :

n) Ensure that all designs are directly coordinated with and adhere to the World Bank’'s
Operational Policy on Involuntary Resettlement (OP 4.12), MCC Envronmen;al Guidelines and
Salvadoran laws. Ensure that final designs include, to the extent feasible, measures to eliminate
or reduce the incidence of resettlement, incleding land acquisition and phy’§ica1 Or eCONOINIC
displacement. Also ensure that the design consultants strictly follows the general Resettlement
Plan included in the EIA, including any resettlement action plans (RAPs) or Iand acquisition and
compensation programs that must be implemented prior to commencement pf construction or
rehabilitation activities at a given location. Also, CPM shall secure that implementation of the
ROW and RAPs is properly performed by the Design Consultants and avoidi mcr conflicts with the
project affected persons. ‘

CPM shall be responsible to manage and supervise the preparation and implementation of the
RAPs by the design consultants which is a critical activity for the successful implementation of
the Connectivity Project, including but not limited to: |

- Planning, preparation and implementation of the activities of: i) social support; ii)
acquisition of right of way; and iii) construction of new houses for resettlement (if
necessary) indispensable for the satisfactory physical execution of'the RAP, all in
accordance with OP 4.12 of the World Bank.

- The number of project affected persons (PAP) under the project allcnment will be the
result of the final designs and of the preparation of the Resettlement Ac;:on Plans, and the
CPM shall supervise all activities related to the total number of PAPs.

- Ensure the compliance by the design consultants of the assignment andl optimal use of all
resources allocated for the project in relation to the RAP’s,

- Review, approve and monitor the work plan for RAP’s of the design consultants in case of
non compliance with the work plan to propose corrective measures in order to ensure the
proper and on-time clearance of the work areas previous to the e\ecutlon of construction
works. _

- Establisha flexible working time shift for his staff in order to sup erviseiRAP development
to be performed on weekends and non working hours, since many of the landowners work
or live outside the project area. ~

- Ensure that the design consultant provides the social support in two areas: (i) acquisition of
right of way or economic compensation; and (ii) resettlement or pthxcal relocation, as
applicable.

- Ensure that the design consultants include in the RAP all landowners ﬁhat are affected by
the alignment of the NTH. This attendance shall cover not only the persons/famlhes living

! _{:L«'/L




in the properties under the project alignment, but also to those owners/occupants living in
other regions of'the country.

- Ensure that the design consultants provide necessary field offices to inform and attend the
residents of the influence area of the project and owners/occupants of properties under
project alignment, in any matter related to processes, inquiries and questions about right of
way acquisitions and resettlements. Such field offices of the design consultants, shall be
strategically located in the project area in order to allow to all PAPs in-order-to allow the
participation gfas many residents,

- Ensure that the design consultant render his services related to RAP in an equally and fair
way to all PAPs, indistinctly of their f'manc;af status or 1f they are owners or occupants of
the affected properties.

- Ensure the compliance by the design consultants ofall and any of the parts of the process
for Acquisition Rights of Way, including but not limited to: (i) identification of owners or
-occupants; (il) collection of identification documents and property documents; (i)
topographic survey; (iv) preparation of general and individual right of way drawings; (v)
preparation of valuation criteria and parameters; (vi) public consultation; (vii} valnation;
(viii) notificatjon; (ix) negotiation and ‘acceptance of valuations; (x) Deed for properties.on
the name of the State and Government of the Republic’ of El Salvador; (xi) monitor
payment process; (xii) monitor the registration process at the National Center of Registers
{Centro Nacional de Registros — CNR); and- (xiii) monitor the process for. clearance of the
right of way areas prior fo the construction of works.

- Ensure the compliance by the désign consultants ofthe activities related to new houses for
resettlements, leither individual or gtoup solutions or of any other economic activity, for the
PAPs to-be relocated in'new places -(if necessary), including but not limited to: (i)
preparation off alternatives and analysis of possible relocation sites; (i) design of
resettlement splutions, individual or group housing or commercial solutions or any other
type with the corrésponding technical - specifications, cost estimation and work plan; (iii)
monitor the social support to be provided to the PAPs pr;or, during and afier the
resettlement; (iv) monitor the public consultation; and (v) supervision of the construction
of any housing or commercial structure resulting necéssary for the resettlements.

o) Ensure that the| Design Consultants‘adequately considered potentiaI tmpacts to cultural,
historical, and archgological resources in thie project zones and, as needed modify road designs
to minimize or eliminate impact to these zones;

p) Ensure that the Design Consultants, in coordination with the FOMILENIO Regional Offices:
Reception, Encounter and Attention Centers as well as the FOMILENIO Communication
Direction, plan, organize and carryout appropriate public consultation of all significant design
alternatives with the potentially affected parties; monitor and supervise such public consultation
activities and the appropriate consideration ofand response to the public input received;

q) As needed, perfurm periodic field observations of design firm works including survey work,
geotechnical mvestloanon ete.;

r) With cooperation of the UIPC ensure that the Design Consultants prepare the EMP mcludmfr
all measures requ:r%d to prevertt, reduce,.control and/or compensate for negative environmental
impacts that may occur during the construction and post completion phases of the project. as well
as to optimize pos&tlve impacts, Additionally, CPM shall seécure that the engineering design

includes all envirommental measures included in the EMP and ensure that the techmca]{,b
j l
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specifications for construction bidding documents clearly identify the respansibilities of the
Construction Contractor with respect to EMPs, site specific environmental permits and related
environmental requirements;

sy Compile and evaluate information about accident reports as they may occur and report to
FOMILENIO;

t) Prepare and issue instructions to Design Consultants, as necessary for Pro Jectllmplementation
u) Review and comment with recommendation of approval (or rejection) b)q FOMILENIO of
change (variation) orders proposed by Design Consultants;

v} When appropriate, propose change orders for FOMILENIO s approval, |wh1ch shall also
include the cost and time impact of such proposed changes, CPM shall also be required to submit
the various alternatives with cost-benefit analysis and effect on time for theT particular design
work and for the project as a whole to facilitate decisions by FOMILENIO;

w) Review and approve of reports submitted by the Design Consultants; '

x) Provide photographs of field works related to design, and documentation, as appropriate,
showing monthly progress of the designs and potential trouble areas; ‘

y) Review and approve of documents for payments to the Design Consultants, certifying that
such documents accurately reflect the value of the services rendered. This shall include invoices
and support documents submitted by the Design Consultants as evidence of the executed work,
and advice FOMILENIO accordingly;

z) Analyze and make recommendations regarding claims submitted by the Design Consultants;
aa) Attend claims meetings between FOMILENIO and the Design Consultants;;

bb} Ensure that the designs of the proposed roads are technically sound, cost optimized, and
fulfill the minimum requirements of MOPTVDU for each road classification;

cc) Assist FOMILENIO to incorporate the results of these stud !es/deswns into the
bidding/contract documents for the construction projects;

dd) Revise and approve the estimated bill of quantities, technical spec&ﬁcatlons, proposed
construction schedule, cost estimation, drawings, and any other technical inputs to the Bid
Documents for procurement packages of road construction; '

ee) Maintain orderly working files and a comprehensive, computerized log for correspondence,
minutes of meetings and conferences, submittal data, submittal registers, inspection and monthly
progress reports, contract documents including amendments, notices to proceed, change orders
and modifications, all in a system which is comparable with software used |by FOMILENIO
which will provide deliverable inventory, scheduled dates and actual status. Diring the course of
the work, the CPM shall maintain it in good order and in a reference hbrarty format in office
space in San Salvador to be used by the FOMILENIO staff. From time to tune FOMILENIO
may request the CPM to show documents to interested part:es approved | by FOMILENIO.
Documents of a sensitive nature should be stored separately in the referenqe library. Prior to
completion of the period of work, the CPM shall pack and deliver to FOMILENIO the entire
contents of the Project library in good order and properly indexed and marked. In addition, the
CPM shall provide FOMILENIO with ail electronic files ofany and all pro _;ect documents stored
in a media acceptable to FOMILENIO including a comprehensive, well—oqoamzed electronic
index of all those documents. The copyright of all Project materials will remain with
FOMILENIO;

ff) Perform all other design supervision and project administration tasks as specified in the

contracts between FOMILENIO and the Design Consultants; . /«{,3/ "

1\/ _,4-—"'




implementation del

ys, cost overruns, poor quality of the deliverables, and other problenss,

gg) CPM shall pronéptiy recommend to FOMILENIO remedial actions to be taken in the case of

paying special atte

fon to activities that are part of the critical path; Prepare a Final Report for

each one of the Final Designs Sections completed, including recommendation to FOMILENIO

for Final Acceptancg of all the designs included in the contract documents and amendments, with

a Quality Certificat
been met.;

hh) Answer, togeths
the execution of the
ii) As requested by
consultation prograi
ij) Perform other rel

8.3 Construction Sy
This Section applies
Optlonal Phase 3 f(

:

ion, stating that all technica}, environmental and social requirements have

3 W1th the Design Consultants if necessary, to any comment or questions on
final designs 1ssued by FOMILENIO;

FOMILENIO, support or participate in FOMILENIO s public outreach and
n; and

ated duties as directed by FOMILENIO.

Tpervision -
to the construction supervision services indicated in Phase 2 as well as the
yr the NTH.

The CPM shall implement the methodology and approach included in its Technical Proposal to
utilize cost effectively its staff in the interim period between Phase-1 and Phase 2 (such as
maintaining a reduced presence to effectively perform the required activities during this penod)

All such costs are in

The CPM Consulta]
international standas

representatives of F(

The CPM shall pr?n

shail monitor and

cluded in this contract.

t shall provide complete construction supervision services, dccording to best
ds of road consh*uct10n~—-whether noted be]ow or not—as the supervisory
DMILENIO.

are and hiaﬁage the Connectivity Project’s implementation schedule and
eport on the physical and financial progress of the works undertaken by

Construction Contractors. The CPM shall recommend preventive and corrective actions to be

taken in the case of

meet specifications,
CPM shall review a
and construction ser

In addition to its cot
perform all the duti
Contract for Build{
particular for the
Connectivity Projes
FOMILENIO.

8.3.1 Duties
Duties to be include

mplementation delays, cost overruns, poor quality of the works that does not

unmitigated environmental 1mpacts and other problems, In addition, the
nd certify the accwacy of invoices submitted by enmles providi ing technical
vices.

itinuing service as the Employer’s Representative, the CPM shall assume and
es and responsibilities of “the Engineer” as prescribed in the Conditions of
ng and Engineering Works Designed by the Employer, FIDIC 1999, in
construction supervision activities during the construction stage of the
>t There will be no other supervisory engineer acting on behalf of

d in this portion of the assignment include but are not limited to:
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1) Review the Final Design reports prepared by CPB as part of the study "T\fifejoramiento de la
Red Vial de la Zona Norte de El Salvador” for the first 155 km of the NTH (fiom La Virgen to
Nuevo Eden de San Juan), which also includes design of Section 1 {even t11ou§h the decision for
construction of Section 1 is still pending, with the possibility to be included in optional Phase 3),
which are the main technical input for the further construction work. The CPM will performn this
review with additional information and clarifications provided by UIPC as available CPM shall
timely advice to FOMILENIO of any required modification or complementary work if any fatal
flaw Is detected, and afier obtaining the corresponding FOMILENIO’s no objection proceed to
complement and modify the final reports accordingly. The content of this repoﬁ is described in
Section 8 of the TOR included in Appendix H of this contract;

2) Review and recommend any modification to the Scope of Work (Techmcal Specification
apd/or drawings) on the bidding document for construction works;

3} Prepare the agenda and presentation for the kickoff (pre-construction) meeting with the
contractors of each different project and discuss the agenda with FOMILENIO prior to the
meetings. During this meeting, points of contact shall be identified and procedures for exchange
of information and communications are discussed and decided upon. Prepare meeting minutes
for this meeting and any project meeting thereafter;
4) Review and comment on or approval of the programs of work submitte:l by construction
confractors;
5) Review and approve construction plans and methods proposed by construct}on confractors, for
road sections and bridges;

6) CPM shall be responsible for managing and supervising the activities of the construction
contractors related to ROW and RAPs, including but not limited to the fHllowin

+ Monitor the finalization of pending cases which by any reason were:I not completed in
the design stage. This activity shall apply in the following areas: (i) acquisition of right
of way or economic compensation; and (ii) resettlement or physical relocation.

+ Ensure that construction of works by the contractors is executed| according to the
drawings of right of way acquired by FOMILENIO, avoiding that contractors use land
or affect constructions not included in the acquisition.

« Ensure that construction contractors provide an office space for attention of residents of
the project area, resolution of claims and social problems resultino from the
construction works. ‘

+ Follow-up the process of resettlement on those sections or segment were still exist some
problems, and ook for an adequate solution, in cooperation w 1th UIPC;

+ In cooperation with UIPC enswe that the ROW of the Section or Sections under
consideration for construction is cleared and the land is property of the GOES;

+ Review and assure that social and environmental and social respons;blllties are defined
in the contractor bidding documents, including gender issues; ‘

+ Ensure that the Contractor has attended any unforeseen social nnpact that could arise
during the construction period and that necessary mitigation measures have been taken
and support as necessary to aveid delays, and inforin FOMILENIO immed iately;

« Ensure that the construction contractors execute the access solutton to properties as
identified in the design stage; and

+ Cooperate with FOMILENIO-UIPC to avoid the illegal occupation (usw'panon) ofthe.
acquire ROW. :_/1’\ o
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